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DOCKET NO. S W-0 1 42 8A-0 8-023 4 

JOINT NOTICE OF FILING 
SETTLEMENT AGREEMENT AND 
REQUEST FOR APPROVAL 

BEFORE THE ARIZ COMMISSION 

Arizona Corporation Commission 

SEP 1 8  2008 

COMMISSIONERS DOCKETED 
MIKE GLEASON, Chairman 
WILLIAM A. MUNDELL 
JEFF HATCH-MILLER 
KRISTIN K. MAYES 
GARY PIERCE 

Complainants Westcor/Goodyear, L.L.C. and Globe Land Investors, L.L.C. 

(“collectively “Developers”) and Respondent Litchfield Park Service Company (“Utility”) 

(collectively Developers and Utility will be referred to as the “Parties”) jointly file the 

attached Settlement Agreement (“Agreement”). In addition, under Section 10 of the 

Agreement, the Parties jointly request approval of the Agreement by the Arizona 

Corporation Commission (“Commission”) to resolve the claims brought by Developers in 

the above-captioned docket. In support of this request, the Parties state as follows: 

I. Background. 

Developers are building a 330-acre master planned mixed-use land development in 

Goodyear, Arizona known as Estrella Falls. Phase Two of Estrella Falls will include a 

regional shopping mall, a power center, and other commercial properties. All but 30 acres 

of Estrella Falls is located within Utility’s water and wastewater Certificates of 

Convenience and Necessity. Utility is already providing water and sewer service to Phase 

One of Estrella Falls. The Parties are informed and understand that this project is a 

critical component for the City of Goodyear’s future development and growth plans. 
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On May 5, 2008, Developers filed a complaint against Utility with the 

Commission. On that same day, Developers also filed a complaint against Utility in the 

Superior Court. Both complaints relate to the Parties’ 200 1 Commercial Wastewater 

Facilities Agreement (“200 1 Agreement”), and both actions revolve primarily around the 

amount the Developers will be required to fund for offsite wastewater treatment capacity 

needed for Utility to provide sewer utility service to Phase Two of Estrella Falls. 

Following the filing of the complaints, Developers sought emergency relief from 

the Commission, including an order directing Utility to execute a will-serve letter and 

enter into line extension agreements. Thereafter, Utility filed a motion to dismiss the 

Superior Court complaint, answered the Commission complaint, and sought a stay of the 

Commission proceedings and the scheduling of a procedural conference. At all times, 

Utility has disputed the claims made and relief sought by the Developers before the 

Commission and in the Superior Court. 

A procedural conference was held on June 13, 2008. Thereafter, the Parties began 

discussing temporary solutions that would allow Developers to proceed with construction 

of Phase Two of Estrella Falls, despite the pending dispute between the Parties, without 

compromising the positions taken by any of the Parties in either the Commission or 

Superior Court complaints. A second procedural conference scheduled for June 20, 2008, 

was vacated as the Parties’ efforts to reach a temporary solution continued. The Parties 

were not able to reach agreement on a temporary solution, and on July 7, 2008, 

Developers filed a second emergency request seeking relief from the Commission. 

Another procedural conference was scheduled for July 3 1,2008. Prior to that date, 

the Parties began discussing a settlement of all of the disputes giving rise to Developers’ 

claims against Utility. Then, at the July 31 procedural conference, the Parties informed 

the ALJ and Commission of their efforts to reach a full and final settlement, and indicated 

that those efforts were expected to continue. The Parties agreed to report back to the 
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Commission at the earliest possible time. On September 12, 2008, the Parties executed 

the Agreement. The Parties informed the ALJ and counsel for Staff of the execution of 

the Agreement on September 15,2007, and this filing follows. 

11. Summary Description of the Agreement. 

By entering into the Agreement, the Parties intend to resolve all issues raised in 

both the Commission and Superior Court complaints. The Agreement memorializes all 

understandings and agreements between the Parties, including the Parties’ desire to settle 

all claims existing between them relating to the 2001 Agreement and the dispute over 

funding for the addition of wastewater treatment capacity needed by Utility to provide 

sewer utility service to Phase Two of Estrella Falls. Agreement at Recital I. However, 

the Agreement is made without admission of fault or liability by any of the Parties. 

Agreement at 8 12. 

Under the Agreement, Utility has agreed to provide up to 558,780 gpd of 

wastewater treatment capacity for Phase Two of Estrella Falls. Agreement at 6 3.3. The 

Parties have further agreed that Developers will fund $8.67 per gallon, or $4,844,623, 

towards the cost of the additional capacity needed to serve Phase Two of Estrella Falls. 

Agreement at 5 4. The level of funding by Developers is greater than the amount 

Developers claimed they were obligated to pay under the 2001 Agreement. Commission 

Complaint at 11 38-40. It is also greater than the amount that Developers would be 

required to pay if Utility’s Commission-approved hook-up fee tariff were applicable. 

Commission Complaint at 7 41. 

Among other things, the Parties have also agreed that Developers’ funding towards 

treatment capacity would be treated as an advance in aid of construction consistent with 

the Parties’ 2001 Agreement. Agreement at 8 4.2. The Parties have also agreed on the 

form for water and sewer line-extension agreements, which will be executed as needed for 

future utility service as Estrella Falls is developed. Agreement at 8 9; Exhibits E and F. 

-3- 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
FENNEMORE CRAIG 

PROFESSIONAL CORPORATIC 
PHOENIX 

Utility has also agreed to enter into a Memorandum of Agreement with the City of 

Goodyear to obtain temporary treatment capacity in the event construction of permanent 

capacity by Utility is delayed due to setbacks in the permitting process. Agreement at 5 
4.4. Finally, the Parties have agreed that the Agreement is conditioned on approval of the 

Commission, specifically, approval of the funding mechanism set forth in the Agreement. 

Agreement at $6 4, 10. 

111. Request for Approval.' 

The Parties jointly request expedited Commission approval of the Agreement. In 

particular, the Parties ask that the Commission approve the financing and funding 

provisions pertaining to Developers, which provisions include the negotiated capacity 

price of $8.67/gallon to be funded by Developers. Id. Such approval is necessary before 

Utility can invest capital above the $8.67/gallon to be funded by Developers, however, the 

Parties are not seeking approval at this time to include the portion of the additional 

treatment capacity funded by Utility in rate base Rather, the Parties ask that the 

Commission find that that the negotiated capacity price and developer-funding mechanism 

are a fair and reasonable resolution of the dispute concerning Developers' funding 

obligation with respect to additional wastewater treatment capacity for Estrella Falls 

Phase 11. 

Utility requires assurance that, in a subsequent ratemaking proceeding where the 

plant funded by Utility is sought for inclusion in rate base, the Commission will not find 

that Utility should have required Developers to fund more than $8.67/gallon for offsite 

wastewater treatment capacity to serve Phase Two of the Estrella Falls development. 

Consistent with the procedural schedule agreed to by the Parties in the conference call 
with the ALJ and counsel for ACC Staff on September 15, 2008, the Parties will also file 
testimony in support of the request for approval of the Agreement on or before September 
22,2008. 
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Developers require assurance that the $8.67/gallon price for up to 558,780 gpd of 

wastewater treatment capacity for Phase Two of Estrella Falls, or $4,844,623, is the full 

amount that Developers will be required to fund for this capacity. As such, Utility and 

Developers jointly request that the ACC issue an order and decision unconditionally 

approving the Agreement, including the capacity price and developer-funding mechanism 

set forth in the Agreement. 

Accordingly, the Parties jointly request that the Commission issue a final order 

approving the Agreement without modification no later than October 22, 2008. 

Agreement at 0 10.5. The Commission’s unconditional approval of the Agreement, or, at 

a minimum, of the financing and funding provisions contained in 5 4 of the Agreement, 

will resolve the pending Commission complaint. Developers will then dismiss the 

Superior Court complaint with prejudice. Agreement at 0 7. 

RESPECTFULLY SUBMITTED this 16th day of September, 2008. 

FENNEMORE CRAIG&. /’ 
raig A. Marks 

CRAIG A. MARKS, PLC 
10645 N. Tatum Blvd. 

AQwPrn-&- By P 
Suite 200-676 
Phoenix, AZ 85028 

Don P. Martin 
Edward A Salanga 
QUAKES & BRADY LLP 
Renaissance One 
Two North Central Avenue 
Phoenix, AZ 85004-239 1 
Attorneys for Westcor/Goodyear, 
L.L.C. and Globe Land Investors, 
L.L.C. 

Phoenix, Arizona 85 
Attorneys for 
Company 
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ORIGINAL and thirteen (13) copies of the 
foregoing filed this 16th day of September, 2008 with: 

Docket Control 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

COPY of the foregoing hand delivered 
this 16th day of September, 2008, to: 

Dwight D. Nodes 
Assistant Chief Administrative Law Judge 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 

Ayesha Vorha, Staff Attorney 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 rl 

By: 
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SETTLEMENT AGREEMENT 

This Settlement Agreement (the “Agreement”) is dated September 12, 2008, and is by 
and between Westcor/Goodyear LLC (“Westcor”), Globe Land Investors, L.L.C. (“Globe”), and 
Litchfield Park Service Company (“Utility”). Westcor, Globe, and Utility may be referred to 
collectively as “the Parties” or individually as a “Party.” Westcor and Globe may be referred to 
collectively as “Developers.” 

RECITALS 

A. Utility is a public service corporation within the meaning of Article 15, 0 2 of the 
Arizona Constitution, and is authorized to provide water and wastewater utility service 
within portions of Maricopa County, Arizona, in accordance with a Certificate of 
Convenience and Necessity (,‘CC&N’) granted by order of the Arizona Corporation 
Commission (“Commission”). 

B. Developers have worked together in the development of Estrella Falls, a 330-acre master 
planned mixed-use land development located north of Interstate 10 between Pebble Creek 
Parkway and Bullard Avenue in the City of Goodyear. Three hundred of the 330 acres 
are located north of McDowell Road and within Utility’s CC&N. 

C. Globe and Utility are, among other things, parties to the Commercial Wastewater 
Facilities Agreement between Utility and Globe, dated June 1, 2001 (“the 2001 
Commercial Agreement”), together with a Commercial Water Facilities Agreement, 
Residential Wastewater Facilities Agreement, and a Residential Water Facilities 
Agreement, of the same date (together the four Agreements may be referred to as the 
“Development Agreements”). Westcor and Globe have agreed that each Party would be 
responsible for funding their respective portions of the facility advances and offsite 
infrastructure improvements necessary to provide water and wastewater utility service 
under the Development Agreements. 

D. The 2001 Commercial Agreement requires two phased payments for treatment capacity 
to serve the 300 commercial acres located within Utility’s CC&N service territory. Phase 
I capacity payments were intended to secure wastewater service for Phase I of Estrella 
Falls, a portion of a 66-acre retail “power center” on the northeast comer of McDowell 
and Pebble Creek Parkway. This power center is anticipated to consist of 500,000 square 
feet of retail space, including tenants, shops, pad buildings, and hotels. The Phase I 
capacity payments provided Developers the right to receive, and Utility the obligation to 
provide, wastewater treatment service for up to 60,000 gallons of average daily flow. 

E. The 2001 Commercial Agreement also requires Developers to provide a payment to 
Utility for any and all necessary facilities to secure wastewater service for Phase I1 of 
Estrella Falls, which consists of the balance of the power center development and a 
regional mall known as the Estrella Falls regional shopping center (which Westcor 
intends to open in fall 2010), along with additional commercial mixed-use developments 
(“the Phase I1 Capacity Payment”). The Phase I1 Capacity Payment provides Developers 



the right to receive, and Utility the obligation to provide, wastewater treatment service for 
Phase I1 of Estrella Falls. 

F. Developers and Utility have disputed the amount of the Phase I1 Capacity Payment 
required to be paid by Developers to Utility under the 200 1 Commercial Agreement. 

G. On May 5, 2008, Developers filed a formal complaint against Utility at the Arizona 
Corporation Commission (“Commission”) concerning, among other things, whether the 
Phase I1 Capacity Payment is set by the 2001 Commercial Agreement and, if so, the 
proper amount of the Phase I1 Capacity Payment due Utility under the 2001 Commercial 
Agreement. The Commission docketed the complaint as Docket No. SW-0 1428A-08- 
0234 (the “Commission Complaint”). Utility denied and continues to deny any and all 
claims, allegations and liabilities as alleged by Developers in the Commission Complaint. 

H. On May 5,2008 Developers filed a formal complaint against Utility in the Superior Court 
for the County of Maricopa concerning, among other things, the proper amount of the 
Phase I1 Capacity Payment due Utility under the 2001 Commercial Agreement. The 
Court has docketed the complaint as Docket No. CV 2008-010349 (the “Court 
Complaint”). Utility denied and continues to deny any and all claims, allegations and 
liabilities as alleged by Developers in the Court Complaint. 

I. Following arms-length negotiations between the Parties, and following consultations with 
representatives of the Commission and the City of Goodyear, the Parties wish to resolve 
all issues in the Commission Complaint and the Court Complaint and wish to 
memorialize their understandings and agreements in this Settlement Agreement. In this 
Agreement, the Parties desire to settle all claims existing between the Developers and 
Utility relating to the 2001 Commercial Agreement, the Commission Complaint and the 
Court Complaint. The Parties have agreed to the following terms and conditions as a 
compromise of disputed issues and claims between the Parties, and without admitting any 
fault or liability. 

J. The City of Goodyear (“Goodyear”) has agreed to enter into a Memorandum of 
Agreement (“MOA”) with Utility pursuant to which Goodyear has agreed to provide 
Utility with backup bulk wastewater treatment capacity to serve Phase I and Phase I1 of 
the Estrella Falls project in the event Utility is delayed in the planned expansion of its 
Palm Valley Water Reclamation Facility. Upon execution, the MOA will be incorporated 
as Exhibit A to this Settlement Agreement. 

NOW, THEREFORE, in exchange for and in consideration of the foregoing recitals and 
the mutual covenants, obligations contained herein, and for good and valuable consideration, the 
receipt of which is hereby acknowledged, the Parties hereby agree as follows: 

TERMS AND CONDITIONS 

1. Wastewater Utilitv Service 

1.1. Utility shall provide wastewater utility service to Developers for Phase I1 of the Estrella 
Falls project in accordance with the terms, conditions and schedule set forth in the 

2 



I .  

August 13, 2008 Will-Serve Letter from Utility to Developers (“Will-Serve Letter”) and 
the August 21, 2008 letter from Utility to Developers. A copy of the Will-Serve Letter 
is attached to this Agreement as Exhibit B and incorporated herein by reference in its 
entirety. A copy of the August 21,2008 letter is attached to this Agreement as Exhibit C 
and incorporated herein by reference. 

1.2. Utility anticipates providing treatment capacity for Phase I1 of the Estrella Falls project 
through a planned expansion of its Palm Valley Water Reclamation Facility 
(“PVWRF”). To the extent that expansion of the PVWRF is not feasible or delayed, 
Utility will provide alternative treatment capacity to satisfy Developers’ Phase I1 
Capacity requirements in accordance with the terms and conditions set forth in the Will- 
Serve Letter, including, without limitation, use of the bulk treatment capacity provided 
to Utility by Goodyear pursuant to the MOA. 

2. Permits. 

2.1. Based on Utility’s understanding of the permitting requirements for the estimated one- 
million gallon per day (mgd) expansion of the PVWRF, and discussions with Goodyear, 
Utility represents and warrants that it is not presently aware of (i) any information that 
would prevent completion of the expansion of the PVWRF, or (ii) any information that 
would prevent issuance of all necessary regulatory permits and approvals necessary for 
construction of wastewater facilities to serve Phase I1 of Estrella Falls. 

2.2. Utility will be required to obtain any and all necessary regulatory permits required by 
Arizona Department of Environmental Quality (“ADEQ”), Maricopa County, Goodyear 
and/or any other governmental entity, as applicable, asserting jurisdiction over the 
operation of the Utility. Developers acknowledge and agree that the permit requirements 
and timelines and issuance of the permits are beyond Utility’s control and that Utility’s 
service obligations are contingent on issuance of all necessary governmental permits and 
approvals. 

2.3. Utility has begun the preliminary permitting process and will immediately take actions 
to secure the necessary permits upon satisfaction of Developers’ payment obligations 
under this Agreement. Such actions will include, but not be limited to, preparing 
appropriate engineering drawings, and preparing necessary submittals to and responding 
to information requests from, Goodyear, ADEQ, and other regulatory agencies with 
jurisdiction. 

3. Amount of Capacitv. 

3.1. Utility will provide treatment capacity for Phases I and I1 of the Estrella Falls project, 
described as Parcels 1 through 13 in Exhibit D to this Agreement, to the maximum 
treatment capacity amount for Phases I and I1 of the Estrella Falls project as requested by 
Developers pursuant to 7 3.2 below. 

3.2. The Parties affirm their previous agreement that Utility will provide Phase I treatment 
capacity in the amount of 60,000 gallons per day (”gpd”) (“Phase I Capacity”). Based 
upon demand as calculated in accordance with A.A.C. Title 18, Chapter 9, Table 1 - Unit 
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Design Flows (2005), as amended, or such successor standards used by ADEQ to 
calculate unit design flows for permitting new utility sewage collection systems, 
Developers have requested that Utility provide Phase I1 wastewater treatment capacity in 
the amount of 558,780 gpd for Phase I1 of Estrella Falls (“Phase I1 Capacity”). Upon 
satisfaction of Developers’ payment obligations under this Agreement, Utility shall 
provide Developers with 558,780 gallons of Phase I1 Capacity. Developers understand 
and agree that Utility is not making any representations regarding whether such 
treatment capacity will meet the demands of Phase I1 of Estrella Falls at full build-out. 

3.3. Should Developers or any successor party request wastewater utility service from Utility 
for the Estrella Falls project or any other project such that the total cumulative demand, 
and usage of Phases I and I1 of the project, calculated using flow rates from A.A.C. Title 
18, Chapter 9, Table 1 - Unit Design Flows (2005), as amended, or such successor 
standards used by ADEQ to calculate unit design flows for permitting new utility sewage 
collection systems, would exceed 618,780 gpd (Phase I Capacity of 60,000 gpd plus 
Phase I1 Capacity of 558,780 gpd), any such excess demand will be considered new 
capacity and not Phase I1 Capacity. Such capacity will not be subject to the 2001 
Commercial Agreement, and will be subject to Utility’s then applicable development 
and funding requirements, and Commission-approved tariffs. 

4. Capacity Payment. 

4.1. Developers’ payment for Phase I1 Capacity is calculated at the rate of $8.67 per gallon. 
Based on Developer’s requested Phase I1 Capacity of 558,780 gpd, Developers’ total 
required Phase I1 Capacity Payment is $4,844,623. 

4.2. Developers’ Phase I1 Capacity Payment will be treated by Utility as an advance in aid of 
construction, subject to refunding in accordance with the provisions of the 2001 
Commercial Agreement. 

4.3. Developers’ Phase I1 Capacity Payment shall be tendered in the form of a check made 
payable to Utility within five (5) days of the effective date of this Agreement as set forth 
below. That Phase I1 Capacity Payment shall constitute the full amount that Developers 
are obligated to pay for 558,780 gallons per day of Phase I1 Capacity, except as noted in 
9 5 below. Further, this provision does not apply to Developers’ payment obligations or 
other applicable fees under any and all line extension agreements executed between the 
parties for the Phase I1 project. 

4.4. Developers’ obligations under this Agreement are subject to approval of the MOA by the 
Goodyear City Council in a form acceptable to Developers no later than October 15, 
2008 with such approval not to be unreasonably withheld by Developers, unless 
otherwise agreed by Developers. In the event that the City Council does not approve the 
MOA by October 15, 2008, Developers shall have the right to void this Agreement. 
Developers agree, represent and warrant that Utility does not have any control over the 
decision by the Goodyear City Council to approve the MOA, and that any failure of the 
City to approve or execute the MOA does not imply that Utility lacks the ability to or is 
unwilling to provide wastewater utility service to the Estrella Falls Project. 

4 



5. Protection Against Stranded Investment. 

5.1. The treatment capacity, capacity price, payment and funding terms of this Agreement are 
based on Developers’ representations that they intend to proceed with the full 
development of Phase I1 of Estrella Falls as intended to require 558,780 gallons of 
treatment capacity of Phase I1 in accordance with Developers’ project schedule. In the 
events that Utility finances and constructs, partially or completely, the necessary 
expansion of PVWRF (or any other facility) to provide treatment capacity for Phase I1 of 
the Estrella Falls project, and Developers cancel Phase I1 or materially reduce the 
capacity needs of Phase I1 by 10% or more, then Developers shall reimburse Utility the 
full amount of Utility’s stranded investment in the treatment capacity dedicated to serve 
Phase I1 of the Estrella Falls project. In that event, Developers shall pay to Utility the 
full amount of Utility’s stranded investment in treatment capacity calculated as [(the 
actual per gallon cost incurred by Utility to finance and construct 558,780 gallons per 
day of treatment capacity - $8.67 per gallon) x (the amount of Stranded Capacity, as 
defined in the next paragraph, exceeding 55,878 gallons)]. 

5.2. Developers’ payment obligations shall accrue upon issuance of a final decision by the 
Commission disallowing all or a portion of such Phase I1 capacity and facilities from 
inclusion in Utility’s rate base because such capacity exceeds the amount required to 
provide service to Utility’s customers within its CC&N and/or for any other similar 
reason. The amount of such capacity disallowance is defined as the “Stranded 
Capacity.” Upon issuance of such final decision and/or order by the Commission, 
Developer shall make payment for Stranded Capacity within 2 1 days of written demand 
by Utility. Developers shall be jointly and severally liable for the payment obligations 
under this paragraph. 

5.3. Demands in this Section will be calculated in accordance with A.A.C. Title 18, Chapter 
9, Table 1 - Unit Design Flows (2005), as amended, or such successor standards used by 
ADEQ to calculate unit design flows for permitting new utility sewage collection 
systems. 

6. Notice of Intent to Commence Construction. After issuance of the Commission approval 
set forth in 3 10 below and after issuance of the regulatory permits set forth in 6 2 above, 
Utility shall notify Developers in writing that all permits have been issued and that Utility 
intends to proceed with construction, financing and contracting for the wastewater facilities 
to serve Phase I1 of the project. Upon receipt of such notice, Developers shall have five ( 5 )  
business days to notify Utility to cease construction of the wastewater facilities. If 
Developers do not advise Utility in writing to cease construction within that five ( 5 )  day 
period, Utility shall be deemed authorized to commence construction of the facilities, 
Developers’ Phase I1 Capacity Payment shall become non-refundable and Developers’ 
remaining payment obligations under this Agreement shall be perfected and enforceable 
against Developers, jointly and severally. If Developers advise Utility in writing to cease 
construction within that five ( 5 )  day period, Utility shall refund the unused portion of the 
Phase I1 Capacity Payment to Developers, after accounting for any and all costs incurred by 
Utility. 
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7. 

8. 

9. 

Dismissal of Pending Litigation and Release. Within five ( 5 )  days of the effective date of 
this Agreement, Developers will dismiss the Court Complaint with prejudice, with each Party 
bearing its own costs and attorney’s fees. Further, upon the effective date of this Agreement, 
Developers fully and forever release and discharge Utility from any and all claims, causes of 
actions, demands, or damages of any kind relating in any way to the issues that were raised 
or could have been raised in the Court Complaint, the Commission Complaint and any and 
all claims, causes of actions, demands, or damages of any kind relating to the 2001 
Commercial Agreement. 

Existinp Apreements. Except as expressly set forth in this Agreement, all other terms and 
conditions of the Parties’ Development Agreements, including the 200 1 Commercial 
Agreement, remain in full force and effect. 

Line Extension Agreements. For all future development up to the amount of the total Phase 
I and Phase I1 Capacity, the Parties will expeditiously execute necessary water and 
wastewater line-extension agreements in the forms attached as Exhibit E and Exhibit F. 

10. Commission Approval; Effectiveness of Agreement, Effective Date. The Parties jointly 
require Commission approval of this Settlement Agreement, including the financing and 
funding provisions pertaining to Developers, and will jointly file for approval of this 
Agreement including the negotiated capacity price of $8.67/gallon and the amount of 
Developer funding, advances and contributions. 

10.1. Cooperation of the Parties. The Parties agree to cooperate fully and in good- 
faith to take any and all steps necessary and reasonable to seek Commission approval of 
this Agreement without material change by October 22, 2008. If the Commission 
determines that it does not have authority to approve this Agreement, the Parties shall 
seek Commission approval of the financing and funding provisions set forth in 0 4 of 
this Agreement without material change by October 22, 2008. Such approval shall be 
sought in the Commission Complaint proceeding under Docket No. SW-0 1428A-08- 
0234. For purposes of this Agreement, a “material change” shall be a modification, 
alteration or amendment to this Agreement and/or any of its individual terms and 
conditions, including its finding, payment and financing provisions, such that a 
reasonable person would view such modification, alteration or amendment as materially 
influencing the decision whether to enter this Agreement. 

10.2. Commission Approval Without Material Change. If the Commission approves 
this Agreement without material change, or alternatively, if the Commission determines 
that it does not have authority to approve this Agreement but approves the financing and 
funding provisions contained in 0 4 of this Agreement without material change, then 
Utility shall submit a statement of acceptance in writing within five ( 5 )  days of such 
order being issued by the Commission. 

10.3. Commission Approval With Material Change. If the Commission issues an 
order approving this Agreement but with material changes, or alternatively, if the 
Commission determines that it does not have authority to approve this Agreement but 
approves the financing and funding provisions in 0 4 of this Agreement with material 
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change, then each Party shall submit a statement of acceptance or non-acceptance within 
five (5) days of such order being issued by the Commission. If either Party fails to issue 
such statement within that five (5) day period, then the Commission order shall be 
deemed acceptable by that Party. If any Party refuses to accept the order, then the 
Parties shall meet within seven (7) days to discuss whether the reason for non- 
acceptance can be cured or resolved. If such statement of non-acceptance is not 
withdrawn and a statement of acceptance issued as a result of such meeting, the Parties 
hereby agree that this Agreement shall have no force and effect, shall become null and 
void, and that the Parties’ existing Development Agreements shall remain in full force 
and effect, subject to the existing dispute between the Parties. 

10.4. Commission Denial of Approval. If the Commission issues an order denying 
approval of this Agreement, or alternatively, or if the Commission determines that it 
does not have authority to approve this Agreement but denies the financing and funding 
provisions contained in this Agreement, then the Parties hereby agree that this 
Agreement shall have no force and effect, shall become null and void, and that the 
Parties’ existing Development Agreements shall remain in full force and effect, subject 
to the existing dispute between the Parties. 

10.5. Effective Date. The Parties agree that the effective date of this Agreement shall 
be the date upon which either (i) Utility issues a statement of acceptance under 7 10.2 or 
(ii) both parties issue a statement of acceptance under 7 10.3 indicating that the 
Commission decision and order approving this Agreement is acceptable in accordance 
with the provisions set forth above. If the Commission does not issue a decision and 
order by October 22, 2008, then this Agreement shall be void and of no further effect, 
unless otherwise agreed by the Parties. Within five business days of the effective date of 
this Agreement, Developers shall dismiss the Court Complaint with prejudice in 
accordance with $7 above, and tender to Utility the Phase I1 Capacity Payment required 
in $4 of this Agreement. 

1 1. Limitations. Unless expressly approved by the Commission, none of the positions taken in 
this Agreement by any of the Parties may be referred to, cited to, or relied upon by any other 
Party or person in any fashion as precedent or otherwise in any proceeding before the 
Commission or any other regulatory agency or before any court of law for any purpose 
except in furtherance of the purpose and results of this Agreement. 

12. Compromise and Settlement. This Agreement is the compromise of disputed claims 
between the Parties, and is not to be construed as an admission of liability by any Party. 

13. Severabilitv. The terms of this Agreement are in consideration and support of all other 
terms. Accordingly, such terms are not severable. 

14. Suimort and Defend. The Parties pledge to support and defend this Agreement before the 
Commission or Superior Court, including appearing at any Open Meeting of the Commission 
or Court hearing when such agreement is considered, and not to take any position, either 
before the Commission, Superior Court or elsewhere, that is inconsistent with the terms of 
this Agreement. 
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15. Sole Agreement. With respect to its subject matter, including without limitation all matters 
incorporated herein by reference, this Agreement is a complete integration and final 
expression of the Parties' rights and duties, and there are no other agreements or 
understandings between the Parties to the contrary, except as set forth in this Agreement. 

16. Modifications. This Agreement shall not be altered, modified or amended except by written 
agreement signed by the Parties. 

17. Governing Law. This Agreement shall be governed by and construed in accordance with 
Arizona law. 

18. Attornevs' Fees and Costs. In the event an action is commenced to enforce or declare the 
rights of the parties under this Agreement, the prevailing party in such action shall collect its 
legal costs and reasonable attorneys' fees, in addition to all other available relief. 

19. Authorization to Execute. Each Party executing this Agreement represents and warrants 
that he or she is fully authorized to do so. Each Party represents to the other parties hereto 
that it has authority to perform its respective obligations under this Agreement, and that it is 
not in violation of any other agreements or binding arrangements in so entering into or 
performing under this Agreement, and that there are no other parties to be bound by this 
Agreement in order to filly resolve the claims. 

20. Counterparts. This Agreement may be executed in counterparts. 
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P Executed bv the Parties as of Seutember 2008. 

Litchfield Park Service Company, 
an Arizona corporation 

bbertDodds 
Its President 

Westcor/Goodyear, L.L.C., an Arizona limited liability 
company 

By: the Westcor Company II Limited Partnership, an 
Arizona limited partnership, ita managing member 

By Macerich TWC 11 Corp., a Delaware 
corporation, its general partner 

By: 
Charles McPhee, Sr 
Its Senior Vice President 

Globe Land Investors, L.L.C., a Delaware limited liability 
WmPmY 

By: the Globe Corporation, a Delaware Corporation, its 
managingmember 

By: 
Georgc Getz 
Its hsident 
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Executed by the Parties as of September 12,2008. 

Litchfield Park Service Company, 
an Arizona corporation 

By: 
Robert Dodds 
Its President 

Westcor/Goodyear, L.L.C., an Arizona limited liability 
company 

Sy: the Westcor Company 11 Limited Partnership, an 
Arizona limited partnership, its managing member 

By: Macerich TWC I1 Corp., a Delaware 
corporation, its general partner 

By: 
Charles McPhee, Sr 
Its Senior Vice President 

Globe Land Investors, L.L.C., a Delaware limited liability 
company 

By: the Globe Corporation, a Delaware Corporation, its 
managing member 

By: 
George Getz 
Its President 
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Executed bv the Parties as of September 12,2008. 

Litchfield Park Service Company, 
an Arizona corporation 

By: 
Robert Dodds 
Its President 

WestcodGoodyear, L.L.C., an Arizona limited liability 
company 

By: the Westcor Company I1 Limited Partnership, an 
Arizona limited partnership, its managing member 

By: Macerich TWC I1 Corp., a Delaware 
corporation, its general partner 

By: 
Charles McPhee, Sr 
Its Senior Vice President . 

Globe Land Investors, L.L.C., a Delaware limited liability 
company 

Z \\\&e is 
By: the Globe Corporation, a DekwseCorporation, its 
managing inember 

By: 

Its Pkesident' 
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